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This Decision concerns the eligibility of )9, 0.9,.0.9.0.9.0.9.0.0.9.0.4
(hereinafter "the individual") for access authorization.? The
regul ati ons governing the individual's eligibility are set forth at
10 CF.R Part 710, "Criteria and Procedures for Determning
Eligibility for Access to Cassified Matter or Special Nucl ear
Material . " This Decision will consider whether, based on the
testinmony and other evidence presented in this proceeding, the
i ndi vidual should be granted access authorization. As discussed
below, I find that access authorization should not be granted in
this case.

. BACKGROUND

This adm ni strative review proceedi ng began with the i ssuance of a
notification letter by a Departnment of Energy (DOE) Ofice,
inform ng the individual that information in the possession of the
DCE created a substantial doubt pertaining to his eligibility for
an access authorization in connection with his work. |n accordance
with 10 CF.R 8 710.21, the notification letter included a
statenent of the derogatory information causing the security
concerns.

The letter cited the follow ng security concerns. 1In areport dated
Decenber 8, 2006, a DCE consultant psychol ogi st diagnosed the
i ndividual as suffering from alcohol disorder not otherw se
specified. The letter further noted that the individual has been

1/ Access authorization (or security clearance) is an

adm ni strative determnation that an individual is eligible
for access to classified matter or special nuclear material.
10 CF.R § 710.5.



arrested on two occasions for driving under the influence of al cohol
(DU'). The letter cited as the nbst recent occurrence an arrest
that took place on March 6, 2006. This represents a concern under
10 CF.R 8 710.8(j)(Criterion J), which relates to al cohol abuse,
dependence or habitual use to excess. The DCE consultant
psychol ogi st al so believed that the individual’s habitual use of
al cohol to excess is a nental condition that causes or nay cause a
significant defect in judgnent or reliability, thereby creating a
security concern under Section 710.8(h)(Criterion H).

The notification letter further indicates the follow ng concerns.
On a Decenber 4, 2004 Questionnaire for National Security Positions
(ONSP), in a July 12, 2006 Personnel Security Interview (PSI), and
in a Novenber 2006 psychol ogi cal eval uation with the DOE consul t ant
psychol ogi st, the individual indicated that during the period 1998-
2002, he used cocaine 4-6 tinmes and crack cocai ne once. However,
drug treatnent records from a rehabilitation and detox facility
where he had been admitted stated that he reported using cocaine
daily in 2001. Further, in the 2004 ONSP, the individual stated
that he had not participated in any alcohol or drug-related
treatment. However, records of that sanme detox facility show t hat
he was admtted fromJune 30 to July 1, 2001.

Further, during the July 12, 2006 PSI, the individual stated that
from 1994 to the present he typically drank one drink over a two-
hour peri od. However, during the Novenber 2006 psychol ogical
eval uation, he stated that he typically drank six beers. According
to the notification letter, these contradictory remarks and
fal sehoods in the QNSP, PSI and psychol ogi cal exam nation give rise
to a security concern under 10 CF. R 8 710.8(f)(Criterion F).

The notification letter also states that the individual’'s use of
cocaine gives rise to a security concern under 10 CF. R
8§ 710.8(k)(Criterion K). Finally, theletter cites nunerous arrests
and citations involving notor vehicle violations during the period
1994 t hrough 2006 and additional arrests for assault and possession
of cocaine in 1998 and 1999. These incidents give rise to a
security concern under 10 CF. R 8710.8(l)(Criterion L), which
pertains to reliability and trustworthiness.

The notificationletter inforned the individual that he was entitled
to a hearing before a Hearing O ficer, in order to respond to the
information contained in that letter. The individual requested a
heari ng, and that request was forwarded by the DOE Ofice to the
O fice of Hearings and Appeals (OHA). | was appoi nted the Hearing
Oficer inthis matter. In accordance with 10 CF. R § 710. 25(e)
and (g), the hearing was convened.



At the hearing, the individual testified on his own behalf, and
presented the testinony of his wife, his supervisor, two friends
fromhis church, and an intern froma local university. The DOE
Counsel presented the testinony of the DOE consul tant psychol ogi st.

I1. Heari ng Testi nony

A. The | ndi vi dual

Wth respect to his alcohol use, the individual testified that he
has reduced his use of al cohol over the years, and that his schedul e
is too busy nowfor himto spend consi derabl e tinme drinking al cohol .
He testified that the 2006 DU i ncident was isol ated, a m stake that
took place in his wfe's absence. Transcript of Hearing (Tr.) at
61-62. He does not believe that he currently has any problens with
hi s al cohol use, or that he is an abuser of alcohol. Tr. at 64.
Hi s al cohol use has di m ni shed over the years, and he believes that
he can now use it responsibly. Tr. at 67. He testified that in
April 2007 he decided to give up al cohol conpletely because, even
t hough he does not have a problem currently, he and his wife wll
soon have a child, and al so because he took the report of the DOE
consul tant psychol ogi st seriously. Tr. at 68-69.

Wth respect to his use of illegal drugs, the individual testified
that he no |l onger uses them Tr. at 89.

The individual also discussed his false statenents and om ssi ons.
He testified about his statenent on the Decenber 2004 OQNSP t hat he
had not had any treatnent in the previous seven years concerning a
mental health related condition. In this regard, the individua
testified that he was admtted on June 30, 2001, to a
“rehabilitation and detox” facility. However, he stated that he
only stayed one night and Il eft of his own volition the next norning.
The i ndi vi dual expl ai ned that he never received any treatnent at the
facility and never saw a physician. He testified that he checked
himself into the facility nmerely to get away fromhis (nowforner)
wife, and to get a good night’'s sleep. Tr. at 54.

He al so di scussed his statenents in his July 2006 personnel security
interview and to the DCE consul tant psychol ogist that during the
period 1998 t hrough 2002 he used cocaine four to six tines and crack
cocai ne once, whereas the detox facility intake sheet indicated that

he used cocaine daily in 2001. The individual stated that he
falsified and overstated his cocaine use to the detox facility in
order to be admtted for the night. Tr. at 73. For these sane

reasons he lied to the facility about his al cohol use, telling them
he used al cohol daily, whereas he stated in the PSI that he had one



drink over a two-hour period during a football ganme, and told the
DOE consul tant psychol ogi st that he drank only six beers during a
football game. Tr. at 77, 78.

The individual also testified about his recent efforts to be
eval uat ed concerning his overall al cohol use. He stated that he was
unable to schedule an appointnent for an interview with a |oca

psychol ogi st or psychiatrist prior to the hearing. Accordingly, he
decided to proceed directly to a facility that provides treatnent
for al cohol abusers. Tr. at 60. He indicated that he told the
staff that he wanted to enroll in the alcohol use outpatient
program and that he was asked a series of questions about his
al cohol use. He indicated that he told the i ntake staff menber that
he was not currently using al cohol. The facility therefore rejected
him for its program because, since he was not currently using
al cohol to excess, he did not neet the facility’'s adm ssion
criteria. Tr. at 57. He said that he attenpted to show the DCE
consul tant psychologist’s report to the intake person at the
facility, but she refused to accept it both before and after his
i nterview. Tr. at 90-91. Wth respect to his efforts to be
admtted to the outpatient al cohol abuse programat this facility,

prior to the hearing the individual submtted a July 3, 2007
statenment fromthe facility indicating the follow ng: “Based upon
client’s report, client does not nmeet clinical criteria for al cohol

or drug treatnent prograns at [treatnment center].” Individual’s
subm ssion of July 16, 2007. ?2

Wth respect tothe Criterion L concerns involving traffic offenses
such as “no insurance certificate” and driving wth *“swtched
license plates,” the individual admtted these infractions, but
contended that this behavior, which took place between 1994 and
2002, is now well behind him Tr. at 80, 89-90. The individua

2/ Subsequent to the hearing, | received the facility s conplete
report regarding the individual submtted by the treatnent
facility itself. Subm ssion of July 18, 2007. There is sone
di screpant informationin this report. For exanple, it states
that the individual’s average use of alcohol is one to three
beers, that there is an abstinence period of 8-12 nonths
al though his last use is listed as within three nonths. I
therefore find it not particularly convincing regarding
whet her the individual has a problem regarding use of

al cohol. Moreover, since the DOE consultant psychol ogi st and
t he DOE Counsel were not given the opportunity to reviewthis
materi al and conment onit, | do not believe it is entitledto

any wei ght here.



also clains that the statenent in the notification letter that he
was charged with aggravated assault in 1999 does not appear in the
records of the State in which it supposedly occurred. He clains
that he did shoot soneone, but was never charged. The individual
submtted in this regard a letter from the State's district
attorney, indicating that the state has no pendi ng charges agai nst
this individual and handl ed only one charge agai nst him which was

for issuing worthless checks. Individual’s Hearing Exhibit A Tr.
at 87-90.
B. Individual’s Two Church Friends and Intern

The church friends testified that they have known t he i ndi vi dual for
approximately three years. Tr. at 21, 29. One church friend sees
the individual three or four times a week at church-related
functions, and at nusical or community gatherings. Tr. at 22. The
ot her church friend sees the individual about twi ce a week at church
functions. Tr. at 32. Neither witness had any significant contact
with the individual under other circunstances, such as being inside
the individual’s hone. Tr. at 25, 31. Both witnesses testified
that they had never seen the individual use alcohol or illega
drugs. Tr. at 22, 30. The individual had explained to both
W t nesses that the subject of the security hearing was related to
his use of alcohol. Tr. at 26, 31.

The intern testified that he has known the i ndi vi dual since February
2007. Tr. at 35. He and the individual are working together on a
project at a local university. Tr. at 34. He stated that he gets
together with the individual about three tines a week in connection
with internship issues. Tr. at 35. They do not socialize. Tr. at
36. He has never seen the individual use alcohol. Tr. at 39. The
i ndi vidual told himthat the subject of the hearing was al cohol -
rel ated, although the individual did not relate to himany details
about his previous al cohol use. Tr. at 36.

C. Supervi sor

The i ndi vidual s supervi sor has known and supervi sed the indi vi dual
for about two years, and characterizes him as a “good” enpl oyee.
The supervisor has had no problems wth the individual’s
performance. Tr. at 11-13. They have not socialized outside of
work except at a few work-related functions. Tr. at 13. The
supervi sor has never seen the individual use alcohol. Tr. at 14.
The individual told himoriginally that the subject of the hearing
was his security clearance. Tr. at 16. He stated that the
i ndi vidual had notified himof the 2006 DU w thin a couple of days
after it occurred. Tr. at 17. The individual had al so disclosed



an earlier DU about two nonths before the hearing. Tr. at 19. The
supervi sor was not aware of the individual’ s illegal drug use or any
concerns regarding the individual’s falsifications or om ssions.
Tr. at 18.

D. The Individual’'s Wfe

The individual’s wife testified that she and the individual have
known each ot her since January 2003, and have been narried for three
years. Tr. at 43. She has seen the individual use al cohol, but not
to intoxication. The last tinme she saw hi muse al cohol was before
April 2007. Tr. at 43. They have no alcohol in their hone. Tr.
at 45, She stated that after the individual’s 2006 DU, the
i ndi vidual continued to drink alcohol, but at a noderate |evel
about two or three beers. Tr. at 48. She believes that the
i ndi vidual has decided to abstain from al cohol because they are
having a child soon, and he needs to be “responsible.” Tr. at 44,
47, 49. She has never seen the individual use illegal drugs. Tr.
at 49. She was aware that the subject of the hearing was al cohol
use. She was not aware of his use of illegal drugs in the past, or
that it was a concern at the hearing. She was not aware of the
om ssion of information fromhis security forns. Tr. at 49-51.

E. The DOE Consultant Psychol ogi st

After listening to the testinony of all the above w tnesses, the DCE
consul tant psychol ogi st sunmari zed the i nformati on she provided in
her evaluation letter, and provi ded an updated vi ew of the concerns
in this case, based on the testinony.

Wth respect to the individual’ s al cohol use, she believed that the
i ndi vidual had net several of the criteria for alcohol abuse set
forth in the Diagnostic and Statistical Manual of Mental Disorders,
Fourth Edition, Text Revision (DSM 1V TR). She noted repeated use
in physically hazardous conditions, i.e. driving while under the
i nfl uence of alcohol. In this regard, she stated that the
i ndi vi dual had been arrested three tinmes for DU, in 1982, 1994 and
2006. She also indicated that he had admtted to her that he had
driven after wusing alcohol on other occasions when he was not
arrested. Tr. at 103. She testified that the individual had net
anot her criterion for al cohol abuse through his recurrent substance-
related | egal problens, including disorderly conduct arrests. Tr.
at 104. Her conclusion was that since the al cohol -rel ated epi sodes
did not fall within a twelve-nonth period as specified in the DSM
| V-TR, the individual did not precisely neet the formal requirenents
for al cohol abuse. Neverthel ess, she believed he did neet themover
“alifetine.” This led her to the conclusion that the individual



suffers fromal cohol -rel ated di sorder not otherw se specified. Tr.
at 104-05.

She further testified that at the tinme she eval uated t he i ndi vi dual ,
he had an el evated gamma-gl utanyl transferase (GGI) enzyne |evel,
indicating liver dysfunction. She believed it was probable that
this elevated GGI | evel was the result of chronic and acute use of
al cohol around the time of the evaluation. See DCE Hearing
Exhi bit B. She testified that the nurse who drew blood for the
i ndividual s test reported “an odor of al cohol” enmanating fromthe
individual. Tr. at 106. She characterized his reported drinking
of five to six beers while watching a gane as binge drinking, i.e.
havi ng high | evels of alcohol in a short period. Tr. at 108. She
bel i eved that the individual had been abstinent for the three-nonth
period from April wuntil the tinme of the hearing. However, she
believed that the individual still needs sone additional tine in
order to show rehabilitation from his alcohol problem She
testified that he should show 12 nont hs of absti nence and sone ot her
treatment, such as AA and counseling. She believed that the
i ndi vidual should work with a psychologist who specializes in
substance abuse disorders to develop a suitable program Tr. at
111, 120. She further testified that due to the individual’'s
excessi ve al cohol use, she continues to believe that he suffers from
a nental condition that adversely affects his judgnment and
reliability. Tr. at 119.

Wth respect to the individual’s use of illegal drugs, she pointed
out that she noted in her report that she did not see a drug probl em
at the tinme of the evaluation. Tr. at 117. At the hearing, she
testified that she still held that opinion. Tr. at 118.

The DCE consultant psychologist also testified about the
i ndi vi dual’ s candor. She noted that the individual gave sone
di screpant information at the psychol ogical interview and further
that he was not particularly candid during the psychol ogical tests
that she adm ni stered. She gave as an exanpl e that the individual
was probably underestinmating his al cohol use during the interview.
She based this opinion on the high GGI levels. Tr. at 123-24. She
further believed that the individual’ s description of his reasons
for requesting adnmi ssion to the detox unit were not believable. Tr.
at 125. She recomrended that the individual seek psychotherapy in
connection with his willingness to be candid. Tr. at 126-27.

I11. Applicable Standards

A DCE adm ni strative review proceedi ng under 10 CF. R Part 710 is
not a crimnal case, in which the burden is on the government to
prove the defendant guilty beyond a reasonable doubt. 1In this type
of case, we apply a different standard, which is designed to protect



national security interests. A hearing is "for the purpose of
affording the individual an opportunity of supporting his
eligibility for access authorization." 10 CF. R § 710.21(b)(6).
The burden is on the individual to conme forward at the hearing with
evi dence to convince the DOE that granting or restoring his access
aut hori zation "woul d not endanger the common defense and security
and would be clearly consistent with the national interest." 10
C.F.R § 710.27(d).

This standard inplies that there is a strong presunpti on agai nst the
granting or restoring of a security clearance. See Dep’'t of Navy
v. Egan, 484 U.S. 518, 531 (1988) (the “clearly consistent with the
interests of the national security test” for the granting of
security cl earances i ndi cat es “t hat security-cl earance
determ nations should err, if they nmust, on the side of denials”);
Dorfront v. Brown, 913 F.2d 1399, 1403 (9th Cr. 1990)(strong
presunption against the issuance of a security clearance).
Consequently, it is necessary and appropriate to place the burden
of persuasion on the individual in cases involving national security
I ssues. Personnel Security Hearing (Case No. VSO 0002), 24 DOE
1 82,752 at 85,511 (1995).

Once a security concern has been found to exist, the individual has
t he burden of going forward with evidence to rebut, refute, explain,
extenuate or mtigate the allegations. Personnel Security Hearing
(VSO 0005), 24 DCE T 82,753 (1995), aff’d, 25 DCE T 83,013 (1995).
See also 10 CF.R § 710.7(c).

V. Analysis

The issue in this case is whether the individual has mtigated the
Criteria F, H J, K and L security concerns cited in the
notificationletter. As discussed below, | find that the individual
has resolved the Criterion K concern, but has not resol ved t he ot her
security concerns.

A Criteria J, L and H

As indicated in the testinony above, the individual states that he
has been abstinent fromal cohol since approximately April 2007. As
of the tinme of the hearing, this was a three-nonth period. Hs wife
confirms this abstinence period, and t he DOE consul t ant psychol ogi st
was inclined to believe it is true. Wile this is a start for a
rehabilitation program the individual clearly has further progress
to nake in order to resolve the security concerns here. As the DOE
consul tant psychol ogi st indicated, the individual would still need
a | onger abstinence period, of about one year in total, as well as
sone additional treatnent and a therapy program  Accordingly, |
find that the Criterion J concern has not been resol ved. For these



sane reasons, | find that the Criterion Hconcern and the Criterion
L concerns which al so i nvolve the individual’s use of al cohol have
al so not been resolved. 3

B. Criterion F

The i ndi vidual has also not resolved the matter of the
i nconsistencies in his 2004 ONSP, his 2006 PSI and his statenents
to the DOE consultant psychol ogi st regarding his al cohol use, and
drug use, or his omssion fromhis 2004 QNSP that he was admtted
to a detox facility in 2001. His contention that he did not have
to include the detox facility information because he never received
or sought treatnent is sinply not plausible. | do not believe that
he went to the detox facility just to get a good night’'s sleep.

In any event, question 21 of the QNSP asks whether in the previous
seven years the individual has “consulted with a nmental health
pr of essi onal , (such as a psychi atrist, psychol ogi st or counsel or) or
consulted with a nental health care provider about a nental health
related condition.” As | stated above, the individual’ s contention
that he did not have to reveal the 2001 consultation because he was
intentionally lying about his situation in order to use the detox
facility as a place to sleep is unbelievable. However, even if it
were true, in order to be conpletely candid with the DOE, he should
have reveal ed the adm ssion to the detox facility on his QNSP and
t hen provi ded an expl anation of the circunstances. Thus, | find he
deliberately omtted significant information fromthe QNSP.

I n any event, | cannot accept his explanation, and find that overal
the individual is currently not wlling to be conpletely candid with
the DCE. | find that he was not truthful on his OQNSP regarding his
stay at the detox facility, and not candid with ne at the hearing
about that stay. | amleft with the distinct inpression that this
individual is still unwilling to be conpl etely honest about natters
that may be unflattering. | therefore find that the inconsistencies
in the QNSP, the PSI and the psychol ogical interview also continue
to present a Criterion F concern.

3/ The notification letter cited nunmerous Criterion L concerns
that did not involve al cohol use. These concerns invol ved
nmot or-vehicle violations including “switched |license plates,”
driving wthout an insurance certificate, and no driver’s
i cense in possession. There was also a 1999 aggravated
assault charge. | need not delve into these matters, given
that the Criterion L concern related to alcohol use has, in
any case, not been resol ved.



Criterion K

| believe that the individual no | onger uses illegal drugs. The
i ndi vidual so testified, and his wife corroborated this assertion.
| believe that she woul d be aware if the individual used cocai ne or
crack cocai ne. Moreover, the DOE consul tant psychol ogist’s report
i ndicated that she saw no drug-related problens at the tine she
eval uated himin Novenber 2006, and testified at the hearing that
she still held that opinion. Tr. at 116-19. Accordingly, | find
that the Criterion K concerns have been mtigated.

V. CONCLUSI ON

As the foregoing indicates, | find that the individual has resol ved
the Criterion Ksecurity concerns, but has not resolved the Criteria
F, J, H and L security concerns cited in the notification letter.
It is therefore ny decision that this individual should not be
grant ed access authorization.

The parties may seek review of this Decision by an Appeal Pane
under the regulation set forth at 10 CF. R § 710. 28.

Virginia A Lipton
Hearing O ficer
O fice of Hearings and Appeal s

Dat e: Septenber 14, 2007



